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Preliminary Statement 


This is an appeal from an order of the District Court for 
the Eastern District of New York (Prart, J.), entered July 
16, 1976, dismissing the petition by Martin Kahn and Ernest 
Fendt for a writ of habeas corpus pursuant to 28 U.S.C. 


2954. A notice of appeal was filed on August 5, and a 


w).1 
bide 


certificate of prob 


on September 24, 1976. 


The writ was directed to a jud 
of Nassau County (Y a. dh), ren 
convicting Kahn and Fendt, upon 
possession of 
Yorl| Penal Law 
of imprisonment and a fine of $1,000, 


to 10 months’* im nent 


Opinions Below 


The opinion and order of Judge P 
tion are unreported (ser 
County Court of Nassau unity on th ny to suppress 
the evidence here at 
of conviction. The 
Court of the State 
ment, unanimous! 
on January 2 
505, 378 N.Y.S.2d 


NY .2d 749. 751 (197 


Statement of the Case 


Introduction 


On January 20, 1972, Sgt. John Lang of the Nassau 


County Police applied for a search warrant authorizing the 


search of an apartment in Nassau County for gambling 


* Numerical references 


the appendix 


records and equipment. The application was based upon 
information reeeived from a confidential informant, per- 
sonal observations by the offieer, and on information ob- 
tained in the course of a conversation between the officer 
and Thomas Barkley, the superintendent of the apartment 
building in question. The warrant was exeeuted, gambling 
paraphernalia was seized inside the apartment, and the 
petitioners Kahn and Fend! were arrested and indicted for 


possession of gambling recorcs and related erimes. 


The Suppression Hearings in the Nassau County Court 


At a subsequent Initial suppression hearing held on 
Oetober 24, 1973, in the County Court of Nassau County, 
the validity of the warrant was upheld in the face of an 
attack on the reliability of the confidenial informant and 
the sufficiency of the warrant. The court (Aurimanri, J.) 
held that the information gained during the offieer-superin- 
tendent conversations, together with the officer’s own per- 
sonal observations, were sufficient to establish probable 


cause regardless of the informant’s reliability. 


Kahn and Fendt then requested a second suppression 
hearing, alleging that the officer had led to the warrant- 
issuing judge in the course of his application for the war- 
rant, or that the superintendent had lied to the police officer. 
Pursuant to New York law [People v. Alfmito, 16 N.Y2d 
181, 211 N.H.2d 644, 264 N.Y.S.2d 243 (1965) and its 
progeny |, such a bearing was held before the County Court 


(Younc, J.) on December 11, 1973." At that proceeding 


Set. Lang, Mr. Barkley, and certain other witnesses tes- 
tified. 


* Respondents will make the minutes of this proceeding available 
to the Court as a supplemental record. 


4 


The County Court, after hearing the evidence, decided 
that there was no basis for the claim that the police officer 
(the affiant for the warrant) had lied to the warrant-issuing 
judge (see A8). The court further found that the New 
York standard for review of such questions ‘tis perjurious- 
ness of the statements made by the affiant’’; that accord- 
ingly attacks on the credibility of the superintendent who 
furnished the affiant with his information did not lie under 
New York law; and that, in any event, the recollection of 
the superintendent would not, on the merits of his testimony 
at the hearing, serve as a basis for controverting the war- 
rant on the theory that he had lied to the police officer-aMiant 
(see A7-A9). Accordingly, the court denied the motion to 
suppress. 


Subsequent Proceedings 


Kahn and Fendt subsequently pleaded guilty. On appeal 
to the Supreme Court of the State of N. - York, Appellate 
Division, Second Judicial Department, the petitioners re- 
peated their attack on the veracity of the superintendent 
whose information, as communicated to the police officer, 
formed part of the basis for the warrant. The court re- 
jected that argument. People v. Kahn and Fendt, 51 A.D. 
2d 595, 378 N.Y.S.2d 1014 (2d Dept.), lv. to appeal demed, 
39 N.Y.2d 749, 751 (1976). 


Kahn and Fendt then sought a writ of habeas corpus in 
the United States District Court for the Eastern District 


of New York (Pratt, J.), again alleging that the County 


Court should have suppressed the evidence obtained pur- 
suant to the warrant (see A16-A18). The writ was denied 
pursuant to the mandate of Stene v. Powell, —— U.S. —-, 
96 S. Ct. 3087, 49 L.Ed.2d 1067 (1976) (A21-23). 


ARGUMENT 


As the New York courts judged petitioners’ claim 
by essentially the same standard which would obtain 
in a federal court, the petition was properly dismissed 
[answering petitioners’ brief]. 


In the district court, petitioners Martin Kahn and 
Ernest Fendt sougit to establish that New York had denied 
them a ‘‘full, fair and adequate hearing’* on their claim 
in the state courts that evidence seized pursuant to a search 
warrant should be suppressed, and so violated their rights 
under the fourth and fourteenth amendments to the federal 
Constitution. The gravamen of that claim, as presented 
to the state hearing court, was that one Thomas Barkley, 
the superintendent of an apartment pbuilding containing the 


petitioners’ gambling operations, had lied to the police 


officer-affiant for the warrant.” The hearing court ruled 


1 


| lain 


* On the papers before this Court, the clearest indicia of the ¢ 
appears in the arguments of counsel at the hearing, which the County 
Court incorporated in its decision (Ad- 
“Mr. SutTrer: [defense counsel] : 
“Well, if Your Honor please, there come 
course of litigation when new theories 
Appellate Courts rule upon thi fave oH 
Your Honor has read my argument | Judge Mtimart an 
I was very cautious to never accuse assau County detec- 
tive of perjury, and [told him point blank that To weuld not do 
so unless IT have concrete evidence of 3 Ve have some evidence, 


which in Judge Altimart’s 04 led would assume to the 


‘ 


conclusion 

if a mistake has been made, we | ri 
nobis situations. / don't accuse the athant of lying 
accuse any of these detectives of willfully pe rjuring themselves.’ 
1 do doubt the statements that were made by the superint 

and I wonder whether or not some day there will come a theor 
that if the entire warrant is a fraud upon the Court, madvertent!y 


(footnote continued on next page) 


that New York law did not permit such a challenge, though 
that law would permit suppression if it could be shown that 
the affant for the warrant [here Set. John Lang of the 
Nassau County Police Department] had lied to the warrant. 

judge, under standards established in People vy. 


initto, 16 N.Y.2d 181, 211 N.E.2d 644, 264 N.Y.S.2d 245 


The district court (Pratt, J.) held that Stone v. Powell, 

_. U8, ——., 96 S.Ct. 9037, 49 Ld. 2d 1067 (1976) was 
dispositive of the instant claim, finding that the state had 
offered Kahn and Fendt ‘tan opportunity for full and fair 
litigation of a fourth amendment claim.’’ Kahn and Fendt 
dispute that holding, arguing that the federal standard for 
reviewing a claim like the one presented to the state hear- 
ing court is different than that permitted by the courts of 
New York, and that that difference in standards renders 
the opportunity for a state hearing less than ‘* full and fair”’ 
for purposes of review post-Sfone v. Powell, supra. Kahn 


and Fendt are mistaken, for neither New York nor the 


} ‘ } 
TOUGKE a 


is not void 


uf ; 

reports ace 

hoax. : 

* At various times in the ate hearing court, On appeai 


Appellate Division, and petitioner 
sought to establish, as an alternative heory, that Set 
affiant in the search warrant, ] 

judge. That claim was rejected on the 1 

is not repeated here. Suffice it to mote that 

on the merits before 

would certainly not be cognizable after Ste 


, 96 5.Ct. 3037, 49 Ld d 1067 (1976) 


e 
} 
i 


federal courts would permit an attack on a search warrant 
where the affiant truthfully, and in good faith, relates to 
the warrant-issuing judge information gleaned from a 


rH 


citizen-informant who is lying to him. 


In New York, a search warrant may be controverted if 


the affiant for that warrant can be shown to be ‘*perjuri 


ous,”’ People Vv, Alfinito, 1G. N.Y 2d 181, 186, 211 Nie 2d 
644, 646, 264 N.Y.S.2d 243, 246 (1965). Similarly, in this 


Court, a search warrant may be controverted where there is 


a showing that the affant has made a ‘tmaterial and know 


ing misstatement in the afidavit. (uted States v. Gonzales, 
488 Eb 2d 833. 837 (2d Cir. 1973) 0 n New York, ‘ta de- 
defendant is entitled to a hearing in 

the truthfulness of the allegation 

warrant only where he attack-~ 

informer, and not where, as here, 


source of information is challenged.” ople v. Slaughter, 


37 N_Y.2d 596,600, 338 N.i6.2d 622, 624, 3.6 NV S.2d 114, 
118 (1975) ~ accord, Pe ople Vo Soloqi lie 

093 N.i6.2d 341, 276 N.Y S.2d S82. 85 

has the same standard. Mapp v. 


1172-73 (1976) [‘‘Probable cause 
* As a matter of academic imt 

appears to be no real difference het 

and this Court's | rial 

with respect to review of an aff 

judge. Whatever semant 

of constitutional d 

indicated that it { 

ments in a case where tha 


niormant whose Pe 


is no indication 4 
receptive to such a claim mn 
tion is involved here, as the previciiely quoted | 
Court's decision conclusively demioustrates. 


an informant may have erred or lied ‘as long as the affiant 
accurately represented what was told him.’ United States v. 
Sultan. 463 F.2d 1066, 1070 (1972).’'] See also United 
States v. Pond, 523 F.2d 210, 214 (2d Cir. 1975). In sum, 
Kahn and Fendt would have been able to raise the elaim at 
issue in neither the New York nor the federal courts. This 


being the case, the district court's invocation of Stone v. 


Powell to bar habeas corpus review was surely correct. 


Further, it is clear that the standard for review adopted 
by New York and this Court is just and logical, serving the 
prime purpose of the exclusionary rule, te., the ‘‘deter- 
[renee of] future unlawful police conduct.”* Stone v. 
Powell, supra, 96 S. Ct. at 3047. It makes sense, in the 
light of that purpose, to exelude evidence obtained by af 
fiant, normally a law enfercement official, who lies to a 
warrant-issuing judge. It makes no sense to penalize that 
afiant when he, in good faith and in aecordance with the 
law, relies upon a citizen-informant who is himself, for 
whatever purpose, lying to law enforcement authorities. 
See generally Wipperman, Inaccurate Search Warrant 
Affidavits as a Ground for Suppressing Evidence, 84 Harv. 
L.. Rev. 825 (1971). 


It remains only to note that petitioners point to a contro- 
versy which has arisen over the status of the state of New 
Jersey’s rule in this area. New Jersey, in contrast to New 
York, does not permit attacks on seareh warrants on the 
theory that they were obtained pursuant to police [1.e., 
affiant| perjury. State y. Petillo, 63 N.J. 165, 293 A.2d 649 
(1972), cert. denied 410 U.S. 945 (1973). A district court 
in New Jersey eranted a writ of habeas corpus, holding that 


the New Jersey rule is constitutionally deficient. United 


States ex rel, Petillo v. New Jersey, 400 F. Supp. 1152 
(D.N.J.1975). On August 4, 1976, the United States Court 
of Appeals for the Third Circuit vacated that decision, and 
remanded the case back to the district court for reconsider- 
ation in the light of Stone v. Powell | F.2d —_,. No. 
75-2311]. The district judge, on remand, adhered to his 
original decision, holding that Stone v. Powell did not fore- 
close habeas corpus review, because the New Jersey rule 
had, in his opinion, prevented that petitioner from obtain- 
ing ‘‘an opportunity for a full and fair litigation’? within 
the meaning of Stone [418 F. Supp. 686 (D. N.J. 1976), 
second appe alto Third Curcuit pending|. Whatever result 
eventually obtains in that controversy, that case, cited by 
the instant petitioners, is of course inapplicable to the New 
York rule, which permits attacks on search warrants on 


the grounds of affant perjury. 


Conclusion 
The order of the district court should be affirmed. 
Respectfully submitted, 


Dents Ditto» 


Distriet Attorney, Nassau County 
Attorney for Re sponde nts-Appe llees 
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Antuony J. GinkEsk 
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Of Counsel 
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